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MOON, C.J., LEVINSON, NAKAYAMA, RAM L, AND ACOBA, JJ.

OPI NI ON OF THE COURT BY ACOBA, J.
W hold that: (1) Hawai‘i Revised Statutes (HRS)
8§ 706-629(1) (1993) applies to the conbi ned sentencing
di sposition for nultiple convictions, irrespective of whether the
crimes were charged or tried in separate cases; (2) HRS
8 706-629(1)(b) requires that in the event nmultiple sentences of

probation are inposed, the sentences nust run concurrently;



(3) in a sentence of probation, inprisonnent may be inposed only
as a condition thereof, not to exceed the maxi mumterm
established in HRS § 706-624(2)(a) (1993); and (4) if, at such a
conmbi ned sentencing disposition, inprisonment is inmposed as a
condition in nore than one probation sentence, the period of

i mpri sonment served for concurrent sentences of probation shal

not exceed the maxi numterm all owed for a sentence of probation.

I .

Def endant - Appel | ant Eugene P. Sunera (Defendant) was
charged with abuse of famly and househol d nenber, HRS § 709-
906(1) (Supp. 1999)! (FC-CR No. 00-01-0127) [hereinafter, first
case] on March 21, 2000. Defendant was ordered to appear for
trial before the famly court of the third circuit, the Honorable
Terence Y. Yoshioka, presiding, on May 3, 2000. On the trial
date, Defendant pled no contest and was ordered to appear on
July 12 for sentencing.

Ni ne days before sentencing for the first case,

Def endant was charged in another case with terroristic

! HRs § 709-906(1) states in pertinent part:

It shall be unlawful for any person, singly or in
concert, to physically abuse a famly or household
member . .

For the purposes of this section, “famly or household
menber” means spouses or reciprocal beneficiaries, former
spouses or reciprocal beneficiaries, persons who have a
child in common, parents, children, persons related by
consanguinity, and persons jointly residing or formerly
residing in the same dwelling unit.
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threatening in the second degree, HRS 88 707-715(1) (1993) and
-717(1) (1993),2 and violation of an order for protection, HRS

§ 586-11 (Supp. 2000),® (FC-CR No. 00-01-0276) [hereinafter,

2 HRS § 707-715 defines terroristic t hreatening, and states in pertinent
part as follows:

A person commts the offense of terroristic
threatening if the person threatens, by word or conduct, to
cause bodily injury to another person or serious damage to
property of another or to commt a felony:

(1) Wth the intent to terrorize, or in reckless
di sregard of the risk of terrorizing, another
personf.]

HRS § 707-717 states as foll ows:

Terroristic threatening in the second degree. (1) A
person conmmts the offense of terroristic threatening in the
second degree if the person commts terroristic threatening
other than as provided in section 707-716 [entitled
“Terroristic threatening in the first degree”].

(2) Terroristic threatening in the second degree is a
m sdemeanor .

3 HRS § 586-11 states in pertinent part as follows:

Violation of an order for protection. (a) \Whenever an
order for protection is granted pursuant to this chapter, a
respondent or person to be restrained who knowi ngly or
intentionally violates the order for protection is guilty of

a m sdemeanor. A person convicted under this section shal
undergo donmestic violence intervention at any avail able
domestic violence program as ordered by the court. The

court additionally shall sentence a person convicted under
this section as follows:

(1) For a first conviction for violation of the order for
protection:
(A That is in the nature of non-donestic abuse, the

person may be sentenced to a jail sentence of
forty-eight hours and be fined not nore than
$150; provided that the court shall not sentence
a defendant to pay a fine unless the defendant
is or will be able to pay the fine;

(B) That is in the nature of donestic abuse, the
person shall be sentenced to a mandatory m ni num
jail sentence of not |less than forty-eight hours
and be fined not |less than $150 nor nmore than
$500; provided that the court shall not sentence
a defendant to pay a fine unless the defendant
is or will be able to pay the fine[.]
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second case]. At sonme point, Defendant and Pl aintiff-Appellee
State of Hawai‘i (the prosecution) reached a plea agreenent.

On July 3, 2000, the trial date for the second case was
set for July 12, 2000, the sane day set for the sentencing of the
first case. |In accordance with the plea agreenent, Defendant
entered a plea of no contest to the charge of violation of an
order in exchange for the prosecution’s dismssal of the
terroristic threatening charge. As to sentencing for both cases,
the prosecution agreed that Defendant should serve his terns
concurrently.

After Defendant entered his plea to the second case,

the court sentenced himon both cases. The pre-sentence report?

4 We note that inits brief to this court, the prosecution attached a
copy of Defendant’'s pre-sentence report for the first case to the
prosecution’s Answering Brief. Although Defendant does not object to the
attachment, HRS § 806-73(b) (1993) states that the report was confidenti al

All records of the Hawaii state adult probation
di visions shall be confidential and shall not be deenmed to
be public records. As used in this section, the term
“records” includes but is not limted to all records made by
any adult probation officer in the course of perform ng the
probation officer's official duties; provided that the
records, or the content of the records, shall be divul ged
only as follows:

(3) A copy of a presentence report or investigative report
shall be provided only to:
(A) The persons or entities named in section
706-604;

(B) The Hawaii paroling authority;

(O Any psychiatrist, psychol ogi st, or other
treatment practitioner who is treating the
def endant pursuant to a court order or parole
order for that treatnment;

(D) The intake service centers;

(E) In accordance with applicable |aw, persons or
entities doing research; and

(F) Any Hawaii state adult probation officer or

adult probation officer of another state or
(conti nued. . .)
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for the first case recommended a sentence of probation for two
years® and, as one of the conditions thereof, six nonths’

i nprisonnment. The prosecution apparently requested in each case
t hat Defendant be sentenced to two years of probation and a nine-

nmonth prison termconsisting of four nonths of “straight jail”

4(...continued)
federal jurisdiction who:

(i) I's engaged in the supervision of a
def endant or offender convicted and
sentenced in the courts of Hawaii; or
(ii) |Is engaged in the preparation of a report

for a court regarding a defendant or
of fender convicted and sentenced in the
courts of Hawaili

(Emphases added.) In State v. Lau, 73 Haw. 259, 831 P.2d 523 (1992), this
court noted:

[Tlraditionally the pre-sentence report is not admtted into
evidence or made part of the record on appeal. W recognize
that such practice conplies with HRS § 806-73, which
provides that all records of the adult probation divisions,
including pre-sentence reports “are confidential and are not
public records.”

ld. at 264, 831 P.2d at 526. In that case, this court mandated that “the
sentencing court make such report part of the record in all cases where a
pre-sentence report has been prepared and that the report be sealed.” [|d. at

265, 831 P.2d at 526 (enphasis added). Affixing the pre-sentence report to an
appell ate brief, which is itself a public document, makes this confidenti al
document part of the public record and available to the general public.

> HRS § 706-623 (Supp. 2000) states in relevant part:

(1) When the court has sentenced a defendant to be
pl aced on probation, the period of probation shall be as
follows, unless the court enters the reason therefor on the
record and sentences the defendant to a shorter period of

probati on:
(a) Ten years upon conviction of a class A felony;
(b) Fi ve years upon conviction of a class B or class
C felony;
(c) One year upon conviction of a m sdemeanor

except that upon a conviction under section
586-4, 586-11, or 709-906, the court may
sentence the defendant to a period of probation
not exceeding two years; or

(d) Si x mont hs upon conviction of a petty
m sdemeanor

(Enphases added.)



followed by “five nonths to be served on a MAP,”® to be served
concurrently. Adopting the prosecution s recommendation, the
court sentenced Defendant to concurrent terns’ of two years’

probation with, inter alia, four nonths of “straight [prison]

time and five nonths under MAP.”® The mttinus® i ssued by the

6 “MAP” is not defined in the record. The only references to MAP in

publi shed case |aw are State v. Johnson, 5 Haw. App. 357, 358, 692 P.2d 1171
1172 (1984) (quoting the phrase “Miutual Agreement Plan” without an explanation
and not utilizing the “MAP” acronym, and State v. Putnam 93 Hawai‘i 362, 364

n.1, 3 P.3d 1239, 1241 n.1 (2000) (stating that there was no explanation in
the record as to the term “MAP").

” The discussion regardi ng the concurrent sentences was as follows:

[ PROSECUTI ON] : The sentences are gonna be concurrent.

THE COURT: Concurrent.

THE CLERK: Concurrent.

[ PROSECUTION]: And so it would be the same, the sanme
term for both.

8 Specifically, the court sentenced Defendant as foll ows:

I am going to adopt the recommendati ons of the prosecuting
off -- prosecuting attorney’s office and inpose a sentence
of, uh, what is nine nmonths. Four nonths straight time and
five months under MAP so that you can go and seek hel p.

Now, the other thing |I'"m doing that is in a sense this is

beneficial to you, because what |’ m hoping you couldn’t, you
couldn’t get the help voluntarily. When you were out by
yourself, you couldn’'t get the help voluntarily. Maybe in
this institutional situation, hopefully you'll get the
hel p.

. The Court is gonna place you on probation for
two vears. And they recommend assessnment -- psychol ogica
and conmpl etion of a program I want you to undergo, upon

your discharge to undergo, psychol ogical assessnment and to
undert ake any course of treatment as may be called for by
that assessment . . . . So, you know, you gotta report to
the probation department upon your discharge and then

subj ect yourself to the assessnent as arranged by them and
then comply with the program that’s recommended, okay.

(Emphases added.) Because the nature of “a MAP” is not clear fromthe record,

we express no opinion as to the validity of a prison sentence that is split
t he manner stated

% The record includes a mittinus for the first case only.

6
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court reflected this nine-nmonth prison term?®

The witten judgnments filed by the court on July 21,
2000, differed fromthe oral sentences, however. The judgnent
for the first case called for six nonths’ inprisonnment,?!' and the
second judgnment called for three nonths’ inprisonnent, to be

served consecutively to the prison termof the first case.?'?

“All other terns and conditions of probation [in that case were]

10 The mttinus for the first case (FC-CR No. 00-1-0127) stated as
foll ows: “To be inprisoned and committed to the custody of the Director of
the Department of Public Safety to serve a period of 9 mps.” (Enphasis
added.) The prison termwas to be divided “4 months of straight jail time; 5
mont hs to be served on a MAP[.]” In the pre-printed portion of the mttinus
concerni ng whet her the sentence was “consecutive” or “concurrent,” the words
“concurrent w/ FC-CR 00-1-276" were inserted.

1 The judgment for the first case states in relevant part:

THE COURT ORDERS [ V] AND SENTENCES DEFENDANT as fol | ows:

6. A Def endant shall be | MPRI SONED and commtted to
the custody of the Director of the Department of
Public Safety to serve a period of 6 mps. . . 4
nos. forthwith; released to MAP for counseling
services as indicated . . . bel ow. .o

7. v/ Def endant is placed on PROBATION for a period of

[/]two years[.]

(Handwritten portions underscored.)

12 The judgment for the second case states in relevant part:
THE COURT ORDERS [ /] AND SENTENCES DEFENDANT as fol |l ows:

6. A Def endant shall be | MPRI SONED and commtted to
the custody of the Director of the Department of
Public Safety to serve a period of 3 nps.
Lo Sentence to run consecutively with FC-
CR 00-1-127; released to MAP for counseling
services as indicated in FC-CR 001-127.

7. Def endant is placed on PROBATION for a period of
[ 1 two years[.]

16. v All other ternms and conditions of probation to
run concurrently with the terms and conditions
of probation in FC-CR 00-1-127.

(Handwritten portions underscored.)



to run concurrently with the terns and conditions of probation in
[the first case].”

On August 3, 2000, Defendant filed a notion for
correction of illegal sentence in both cases. At the August 23,
2000 hearing on the notion, Defendant argued the court could not
sentence Defendant to nmultiple sentences of probation and at the

sane tinme inpose a total prison termthat exceeded six nonths.?!?

B The transcript states as follows:

THE COURT: [I1]1f the court for the first offense
sentenced the defendant to nine months without probation
and then sentenced the defendant to a termof thirty days to
run concurrently with the first offense and with probation

for two years, that . . . would have been a perm ssible
sent ence.
[ DEFENSE COUNSEL]: . . . I'mafraid | . . . disagree
If, if the Court had sentenced one year on one

m sdemeanor and one year on the second m sdenmeanor, the
Judge could have made those sentences consecutive. So
[ Def endant] m ght have been sentenced to two years. Or he
m ght have been sentenced to one year concurrent in both
cases. If he had been sentenced to a m sdemeanor and say a
petty m sdenmeanor, and the Court had given him probation
with some jail time on the m sdemeanor, and thirty days on
the petty m sdemeanor, then | think he m ght have been
| ooking at seven nonths . . . . [H e would have had to
conplete his six nmonths, come out, and, you know, do the
the thirty nmonths [sic].

THE COURT: Yeah, but wasn’'t he sentenced to two
m sdemeanors?

[ DEFENSE COUNSEL]: He was sentenced to two
m sdemeanors. You gave himtwo ternms of probation

THE COURT: Okay.

[ DEFENSE COUNSEL]: The law requires that the two terms
of probation, Judge, be concurrent.

THE COURT: If | amto correct that, and on the first
of fense sentence himto nine months, no probation

THE COURT: Sentence him nine nonths, no probation
And on the second offense sentence himto thirty days to run
concurrently with the nine months with two years probation
The net effect would be the same; is that correct?

[ DEFENSE COUNSEL]: That m ght do it.

THE COURT: Okay. Then, then you would have no
objection to the Court amending the sentence to provide for
ni ne months on the first offense, no probation. And then

(continued. . .)
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After considering argunents, the court resentenced Defendant in
the first case to two years’ probation with three nonths’
i mprisonment, and in the second case to two years’ probation with

six nonths’ inprisonnent.! However, the court indicated that

B3(...continued)
thirty days on the second offense, two years probation

[ DEFENSE COUNSEL]: . . . The problemthat | have with
that, Judge, is the |l aw says you cannot sentence a
[defendant] to jail and to probation concurrently.

[ DEFENSE COUNSEL]: In other words, you cannot
give a sentence of probation on one m sdemeanor and a
sentence of jail on the other m sdenmeanor because it cancels

each other out . . . . [Tlhe law . . . does not allow you
to say, | gonna [sic] sentence himto jail on case number
one. And when he serves jail, then he goes on probation

Probation starts fromthe day of sentencing[.]

THE COURT: So even if he commits three or four
of fenses, you say then |I cannot sentence himto in the first
offense, let’'s say a maxi mum one year. On the second
of fense, a maxi num of one year. And on the third offense
sentence himthirty days, probation

THE COURT: | don't see that limtation in the |aw.
see the limtation being that | cannot sentence [ Defendant]
on a m sdemeanor to a period in excess of six months and
pl ace him on probation. So if he's sentenced to a jail term
of more than six nonths and | cannot sentence himto
probati on. But that’'s on one offense. So if there's two,
three, or four offenses, you're saying that as long as the
total amount of time that he spends in prison exceeds six
mont hs for all three offenses, then the Court is unable to
sentence himto probation.

[ DEFENSE COUNSEL] : I, I think bottomline, that's
what |’ m saying.

(Emphases added.)

14 The transcript states in relevant portion as follows:

THE COURT: Well, on the first one, | consider the
second one to be nmore egregious type of offense . .
Gi ven that it occurred during the period of time that he was
on supervised rel ease . .o

[Oln the first count [sic], the earlier count [sic]
will be three months. On the second count [sic] would be
six months . . . . The previous offense, the earlier
of fense would be three nonths, the second one would be six
nmont hs.

9



the prison sentences were to be served consecutively, ! resulting
in a nine-month prison term On Septenber 11, 2000, the court
entered witten judgnments to the sanme effect, ordering that
Def endant be inprisoned for six nonths in the second case, and
that the “jail sentence [in the second case] . . . run
consecutively” to the three-nmonth prison sentence entered in the
first case

Def endant appeal ed i n each case, and the appeals were

| at er consol i dat ed.

.

On appeal, Defendant characterizes the sentences as
“two concurrent sentences of probation and[,] as conditions
thereof[,] two consecutive jail terns exceeding six nonths.” He
mai ntains that, irrespective of whether the convictions are from
different crimnal cases or counts under the same crimnal case
nunber, HRS § 706-629(1) and -624(1)(a) prohibit (1) “a
curul ative period of inprisonment . . . in excess of [siX]
nont hs” as a condition of probation in m sdeneanor cases and
(2) “the inposition of consecutive terns of inprisonnment as
conditions of concurrent sentences of probation.”

The prosecution characterizes the sentences inposed by

the court as “consecutive terns of incarceration for separate

15 The court stated, “The jail terms are concurrent. | mean
consecutive, excuse me. And probation for a period of two years on each.”

10



of fenses” and maintains that, because the sentences were inposed
for separate crimnal cases, HRS § 706-629 does not apply, and

the court is free to inpose consecutive terns of incarceration.

L1l

The prosecution and the court were apparently under the
m si npression that, for any single offense, Defendant could be
subjected to separate sentences of probation and of inprisonnent.
In that regard, “in determning the particular sentence to be
i nposed, [the court] shall consider . . . [t]he kinds of
sentences available[.]” HRS § 706-606(3) (1993). HRS § 706-605
(Supp. 2000) “states the various sentencing alternatives that are
avai l abl e to the court upon conviction of a defendant for an
of fense.” Comrentary on HRS 8§ 706-605. Relevant to this case,
HRS § 706-605(1)(a) and (c) provide for probation and
i mpri sonnment as i ndependent and alternative sentences avail abl e

to a sentencing court:

Authorized disposition of convicted defendants.
(1) Except as provided in parts Il and IV of this chapter or
in section 706-647 and subsections (2) and (6) of this
section and subject to the applicable provisions of this
Code, the court may sentence a convicted defendant to one or
more of the foll owi ng dispositions:

(a) To be placed on probation as authorized by part

Il [relating to probation] of this chapter

(c) To be inmprisoned for a term as authorized by
part IV [relating to inmprisonment] of this
chapter[.]"

11



Aut hori zation to sentence under subsections (1)(a) and (c),
however, is qualified by HRS § 706-605(2), which directs that
“[t]he court shall not sentence a defendant to probation and
i nprisonnment except as authorized by part Il of this chapter.”
(Enmphases added.)

Part 11 of chapter 706 relates to probation. HRS
§ 706-624(2)(a), in Part Il, indicates that inprisonnment may be
considered with probation only as a condition of probation. HRS
8§ 706-624(2)(a) declares in relevant part that the sentencing

court “may provide, as further conditions of a sentence of

probation, . . . that the defendant . . . [s]erve a term of

i npri sonment not exceeding one year in felony cases, and not

exceeding six nonths in m sdeneanor cases[.]” (Enphases added.)

Qur case lawis to the sane effect, confirmng that, in a
sentence of probation pursuant to HRS § 706-624, probation is the
sentence, and the requirenent that a defendant serve a term of

i nprisonnment is sinply a condition of probation. See, e.q.,

State v. Akana, 10 Haw. App. 381, 385, 876 P.2d 1331, 1333-34

(1994) (“Deprivation of liberty” nmay be inposed as a condition of
a sentence to the extent that it is “reasonably necessary for the
pur poses indicated in section 706-606(2).”). It was the intent

of the drafters that “[s]ubsection (3)[* of HRS § 706-624]

16 “Subsection 3” actually refers to the substance of subsection (2)

of HRS & 706-624, as the text of the latter makes apparent.
12



continues past statutory authorization for limted inprisonnment
as a condition of probation[.]” Comentary on HRS § 706-624.
Accordi ngly, where the sentencing court decides to conbine
probation and inprisonnment in a sentence, it may do so if
inprisonnment is made a condition of the sentence of probation
rather than a separate sentence, and only up to a maxi num peri od
of six nmonths in the case of a m sdeneanor. Thus, in choosing to
gi ve probation in each case, the court could not inpose a prison
term exceeding six nonths as to any probation sentence. The
court accordingly erred at the first sentencing hearing on
July 12, 2000, in orally sentencing Defendant to a ni ne-nonth
prison termas a condition of each probation sentence.

However, at the second sentencing hearing on August 23,
2000, the court sought to maintain the sanme nine-nonth prison
termby ordering that the six-nmonth prison termin the second
case be served consecutively to the three-nonth prison termin
the first case, although all other terns of the probation
sentence granted in each case were to run concurrently. |n doing

so, the court violated HRS § 706-629.

I V.

In the event a defendant is being sentenced at the sane

time for nore than one offense, as was the case here, the

13



sentencing di spositi

ons are to be cal cul ated pursuant to HRS

8 706-629. That statute states as foll ows:

Calculation of multiple dispositions involving
probation and imprisonment, or multiple terms of probation.
(1) When the disposition of a defendant involves nore than

one cri nme:

(a)

(b)

(2)

The court shall not inpose a sentence of
probation and a sentence of imprisonment except
as authorized by section 706-624(2)(a); and

Mul tiple periods of probation shall run
concurrently fromthe date of the first such

di sposition.

When a defendant, already under sentence, is

convicted for another crime commtted prior to the fornmer

di sposition:

(a)

(b)

(c)

(3)

The court shall not sentence to probation a

def endant who is under sentence of inmprisonment
with nmore than six nonths to run;

Mul ti pl e periods of probation shall run
concurrently fromthe date of the first such

di sposition; and

When a defendant, already under sentence of
probation, is sentenced to imprisonment, the
service of imprisonment shall not toll the prior
sentence of probation

When a defendant is convicted of a crine

comm tted while on probation and such probation is not

revoked:

(a)

(b)

If the defendant is sentenced to inprisonment,
the service of such sentence shall not toll the
prior sentence of probation; and

If the defendant is sentenced to probation, the
period of such probation shall run concurrently
with or consecutively to the remai nder of the
prior period, as the court determ nes at the
time of disposition.

(Bol df aced type in original; underscored enphases added.)

The interpretation of a statute is a question of

revi ewabl e de novo.

See State v. Putnam 93 Hawai ‘i 362, 366,

| aw

3

P.3d 1239, 1243 (2000). When construing a statute, our prinmary

goal is to ascertain and effectuate the legislative intent,

whi ch

we obtain primarily fromthe |language in the statute itself. See

id. at 367, 3 P.3d at 1244; Franks v.

Cty and County of

14



Honol ul u, 74 Haw. 328, 334, 843 P.2d 668, 671 (1993). The

| anguage of HRS § 706-629(1) is clear and unanbi guous. It
governs when a sentencing “disposition” involves nore than one
crinme. No qualifications are placed on the scope of this

provi sion. Thus, the provisions of HRS § 706-629(1) apply to al
crinmes for which sentencing is inposed at the sanme tine, whether
the crinmes are charged in the same case or in different cases,
and regardl ess of when such cases were filed or tried. The
Comrentary to the Hawai i Penal Code (HPC) al so provides aid in
under st andi ng the provisions of the HPC. See HRS § 701-105
(1993) (“The commentary acconpanying this Code shall be published
and may be used as an aid in understanding the provisions of this
Code, but not as evidence of |legislative intent.”). The
Commentary to HRS 8§ 706-629 in relevant part confirns that

“Is]ubsection (1) deals with the probl ens presented when the

di sposition of a defendant involves nore than one offense[.]”

(Enphasi s added.) Consequently, HRS § 706-629(1) makes no
di stinction between of fenses charged in one case and of fenses
charged in nore than one case when such of fenses are set for
di sposition at the sane tine.

The Mbdel Penal Code (MPC), after which the HPC was
originally fashioned, also supports this construction of HRS

§ 706-629(1). See Putnam 93 Hawai‘ at 370, 3 P.3d at 1247

(using commentary from Section 6.05 of the MPC | anguage to

15



construe HRS 8 706-667 because both are in relevant part

simlarly worded); State v. Otiz, 93 Hawai i 399, 406, 4 P.3d

533, 540 (App. 2000) (using the MPC Conmentaries as an aid in
interpreting HRS § 702-231, as that statute was based upon an MPC

provision); see also, e.qg., State v. Jones, 96 Hawai‘ 161, 174-

75, 29 P.3d 351, 364-65 (2001); State v. Kalanma, 94 Hawai ‘i 60,

63, 65, 8 P.3d 1224, 1227, 1229 (2000); State v. Cabrera, 90

Hawai i 359, 367, 978 P.2d 797, 805 (1999); State v. Stocker, 90

Hawai i 85, 92-93 & n.7, 976 P.2d 399, 405-06 & n.7 (1999); State
v. Richie, 88 Hawai‘ 19, 34, 960 P.2d 1227, 1242 (1998); State
v. Gaylord, 78 Hawai‘i 127, 139-40, 890 P.2d 1167, 1179-80
(1995).

HRS 8§ 706-629(1) is substantially simlar to MPC

8§ 7.06(6). In relevant part, that section states:

Section 7.06. Multiple Sentences; Concurrent and Consecutive
Ter ms.

(6) Suspension of Sentence or Probation and | nprisonnment;

Multiple Terms of Suspension and Probation. When a

def endant is sentenced for nore than one offense or a

def endant already under sentence is sentenced for another

of fense commtted prior to the former sentence
(a) the Court shall not sentence to probation a
def endant who is under sentence of imprisonment [with
more than thirty days to run] or inmpose a sentence of
probation and a sentence of inprisonment, except as
aut hori zed by Section 602(3)(b) [which authorizes a
Court to sentence a defendant to a term of
imprisonment not exceeding thirty days to be served as
a condition of probation];['] and

1 Section 602(3)(b) states:
[Tlhe Court . . . may sentence [a person who has been
convicted of a crinme] as follows:

(b) to be placed on probation, and, in the case of a
person convicted of a felony or m sdemeanor to
(conti nued. ..)
16



(b) nmultiple periods of suspension or probation shal
run concurrently fromthe date of the first such

di spositionf.]

Model Penal Code § 7.06 (Official Draft 1968) (brackets omtted)

(enmphases added). The Commentary to 8 7.06 expl ains that

the timng of trials or the nunber of trials for different
of fenses should not affect the limtations established by
[the provision regarding sentences of inprisonment for nore
than one crime]. Thus, if a defendant has comm tted two
offenses, the sentencing limtations established by this
section will apply if he [or she] is tried separately for
the two crimes as well as if he [or she] is tried for both
offenses at the sane tine.

(Enmphasi s added.) Therefore, the | anguage of HRS § 706-629(1),

its coomentary, and the history of the relevant MPC provision
confirmthat HRS 8§ 706-629 applies to contenporaneous sentencing
for multiple crimes, whether or not the offenses were charged or
tried in separate crimnal cases.

Di sposition and sentencing for the convictions in both
of Defendant’s cases were set for determi nation at the sane tine.
Contrary to the prosecution s position as indicated supra, HRS
§ 706-629(1) applied even if the convictions were charged in
separate cases. Accordingly, the court was required to adhere to
the dictates of HRS § 706-629(1) when sentenci ng Defendant for

mul ti pl e convictions.

(. ..continued)
imprisonment for a termfixed by the Court not
exceeding thirty days to be served as a condition of
probation[.]

(Original brackets omtted.)
17



V.

Def endant was not “al ready under sentence” or “on
probation” at the tine of his sentencing and, thus, neither HRS
88 706-629(2) nor (3) applies in this case. Because Defendant’s
sentencing i nvolved “nore than one crine,” and the court chose to
di spose of his case by inposing “multiple[, in this case, two]
terms of probation,” HRS § 706-629(1) controlled. Under that
section, two conditions are placed upon a sentencing court.
First, HRS 8 706-629(1)(a) reiterates the prohibition against the
conbi nati on of probation and inprisonnment, except as provided for
in HRS § 706-624(2)(a), discussed previously, that is, that a
maxi mum prison termof six nonths in the case of a m sdeneanor
conviction is allowable only as a condition of probation. As the
drafters put it, “[s]ubsection (1)(a) continues the position of
t he Code that probation and inprisonnent are inconsistent
di spositions unless inprisonment is limted [in the case of a
m sdeneanor] to a short period of six nonths or |ess.”
Commrentary on HRS 8§ 706-629. Consequently, any term of
i mprisonnment in excess of that authorized by HRS § 706-624(2)(a)
woul d be invalid.

Second, HRS 8 706-629(1)(b) mandates the court that if
probation is to be inposed for nore than one offense at the tine
of sentencing, the periods of probation “shall run concurrently

fromthe date of the first such disposition.” The Commentary

18



reaffirns that the purpose of “subsection (1)(b) [is] that
periods of . . . probation run concurrently fromthe date of the
first disposition.” Comentary on HRS § 706-629. The rationale
for running probation sentences concurrently rather than
consecutively is that | engthy probation terns are inappropriate
if a sentence to the maxi mumterm of inprisonnment has been

rej ected:

If inmprisonment is not warranted, there hardly seens any
justification for providing el ongated periods of

probati on when the disposition of the defendant involves
nore than one offense or when a defendant already under
suspensi on of sentence or on probation, is convicted for a
crime commtted prior to the former disposition

Id. (emphasis added). As explained by the MPC drafters,

mul ti ple periods [of probation] shall run concurrently. The
reason for this is simlar to the reason for providing

i ndependent periods of probation in the first place. | f
probation is to work, it will generally do so within a
relatively short period of time . . . . No purpose woul d

seem to be served by permtting courts to pile on
consecutive periods of probation and thereby extend the term
to 10, or even 15, years.

Prelim nary Menorandum on Sentencing Structure in Wrking Papers

of the National Conmi ssion on Reformof Federal Crinminal Laws

1310 (1970). \Whereas Defendant was sentenced to probation in two
cases, both sentences of probation nmust run concurrently and may

not be “stacked.”

VI .
Initially, we note that the reasons for eschew ng

consecutive probation sentences simlarly mlitate against
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consecutive prison terns as conditions of concurrent probation

sent ences. As one court not ed,

[a] sentence and probation are discrete concepts which serve

whol 'y different functions. |nmposed as a sentence
i mprisonment serves as a penalty, as a paynment of
defendant’s “debt to society.” |Inmposed as an incident of

probation, inprisonment serves as a rehabilitative device to
give the defendant “‘a taste of prison’ in order to
graphically denonstrate what is likely to happen to him
should he violate the terms of that probation.” O cott v.
State, 378 So. 2d [303, 305 (Fla. App. 1979)].

However, while a probationer’s taste of prison is
intended to be unpal atable, it must not be served as the

mai n course. I nposing a |l ong prison termis, as adverted to
by the district court in Ocott, contrary to the spirit of
probati on. If a long prison term serves no rehabilitative

goal, then it ceases to be an incident of probation.

Villery v. Florida Parole & Probation Comm, 396 So. 2d 1107,

1110 (Fla. 1980) (enphasis added). Hence, inprisonnment as “a
condition of probation” is based on “the utility of . . . a

limted degree of inprisonnment”:

Probation and imprisonment are in some respects inconsistent

wi th one anot her. Probation attenmpts to correct the
def endant without interrupting the defendant’s contact with
open society. I mpri sonnment, on the other hand, is the

isolation of the defendant from open society.

Not wi t hst andi ng this area of inconsistency, the Code
recogni zes the utility of providing a |limted degree of
imprisonment as a possible condition of probation

Comrentary on HRS § 706-624 (enphasis added). G ven the

acknow edged i nconsi stency between probation and inprisonment,
see Commentary on HRS § 706-624, consecutive periods of

I nprisonnment inposed as conditions of nmultiple and concurrent
sent ences of probation would subvert the rehabilitative purposes

underlying “the main course” of probation.
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VI,

In line with the foregoing reasoning, HRS 8§ 706-
624(2)(a) limts the duration of inprisonment as a condition of a
probati on sentence for a m sdeneanor to six nonths. Under HRS
§ 706-629, sentences of probation nmust run concurrently.
Probati on sentences for m sdeneanors that run concurrently are
functionally equivalent to a single such probationary period. It
follows, then, that the maxi num prison tine authorized for a
singl e m sdeneanor probation sentence applies to concurrently
ordered probation sentences of equivalent length. Therefore, HRS
8 706-624(2)(a) governs the length of a prison term whether the
termis a condition of a single m sdeneanor probation sentence or
of several such sentences served sinmultaneously. HRS
8 706-624(2)(a) limts prisontinme to no nore than six nonths for
any m sdenmeanor probation term consequently, the maxi mum prison
termthat nay be served when concurrent probation sentences are
gi ven in m sdeneanor cases al so may not exceed six nonths. The
court, then, could not |lawfully sentence Defendant to serve
mul tiple periods of incarceration for a period exceeding siXx
nont hs.

A contrary reading of HRS 8§ 706-629(1) would run afoul
of alimt prescribed by HRS § 706-624. Therefore, although
mul tiple ternms of inprisonment may be inposed pursuant to HRS

88 706-629(1) and -624(2)(a), no nore nmay be ordered served in
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connection with m sdeneanor convictions than the six-nmonth period

set forth in HRS § 706-624(2)(a).

VI,
In its brief, the prosecution contends that the
foregoing construction of the statute would be unreasonabl e,

because

if a defendant commts a crime on Monday, goes to court on
Tuesday, is found Guilty, and postpones his sentence for a
few weeks, that should he commt yet another crime [for]
which he is found guilty prior to the date of sentencing[,]
the Court is precluded froma consecutive term of
incarceration if that period of incarceration goes beyond
si x months when addressing nmultiple m sdemeanor offenses.

W are unpersuaded by this argunent.

First, trial courts should not participate in any
mani pul ati on of sentencing procedures. Second, the prosecution’s
hypot hetical is inapposite to this case, inasnmuch as the
prosecution itself agreed to consolidating both cases for
sentencing as part of its plea bargain.*® Third, for the reasons
I ndi cated supra, HRS § 706-629 governs this situation. Moreover,
probation allows the court the flexibility to nodify probationary

conditions or to revoke probation altogether and sentence a

18 Of course, a defendant would not be permitted to agree in a plea

bargain to a sentence in one case that is illegal, in exchange for having the
charges in a second case dism ssed, and then subsequently nove to vacate the
illegal sentence. In such an event, the plea bargain would be subverted, and

the prosecution would be allowed to rescind the bargain. See State v. Fogel
95 Hawai ‘i 398, 405, 23 P.3d 733, 740 (2001) (a prom se to inmpose a sentence
that was “statutorily incapable of being effectuated” vitiated the plea).
Such a scenario is not presented in this case, nor would application of the
reasoni ng we adopt permt such a result.

22




defendant to the maxi numindeterm nate prison termif the

def endant does not conply with the terns of probation. See HRS
§ 706-625 (Supp. 2000).'® obviously, in the abstract, a court
possesses the discretion to sentence a defendant to an

i ndetermi nate maxi numterm of inprisonnent in the first instance,
and i npose concurrent or consecutive terns therefor if it
bel i eves such a sentence to be appropriate.

However, when a court chooses simultaneously to
sentence a defendant to probation in connection with nultiple
convictions, it decides, of necessity, that the defendant does
not require inprisonment beyond that allowed under HRS § 706- 624,
if a court believes otherwise, then, for felonies, it nust
sentence the defendant to the statutory indeterm nate nmaxi mum
prison termand | eave to the paroling authority the decision of
what period the defendant will serve, see HRS 8§ 706-656 (1993 &
Supp. 2000), -659 (1993 & Supp. 2000), -660 (1993), -660.1
(1993), -661 (Supp. 2000), and -669 (1993 & Supp. 2000), or, in

t he case of m sdeneanors and petty m sdeneanors, for the

19 HRS § 706-625 provides in pertinent part:

(1) The court, on application of a probation officer,
the prosecuting attorney, the defendant, or on its own
notion, after a hearing, may revoke probation, reduce or
enl arge the conditions of a sentence of probation, pursuant
to the provisions applicable to the initial setting of the
conditions and the provisions of section 706-627

(5) When the court revokes probation, it may inpose on
the defendant any sentence that m ght have been inposed
originally for the crime of which the defendant was
convi cted.
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“definite termi provided for in HRS § 706-663 (1993). |nasnuch
as the court could not |lawfully sentence Defendant as it believed
it could, we vacate the Septenber 11, 2000 judgnents and
sentences herein and renmand the cases to the court for

resentencing. See State v. Perry, 94 Hawai‘ 189, 198 n.17, 998

P.2d 70, 79 n.17 (2000).
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